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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C.

In the Matter of

Request for Extension of the Sunset Date of the
Structural Non-Discrimination, and Other
Behavioral Safeguards Governing Bell Openlting
Company Provision ofIn-Region, Inter-LATA
Information Services

CC Docket No. __

Request of the
Commercial Internet eXchange Association

and the
InformaUon Technology Assocladon or America

The Commercial Internet eXchange Association C'CIX") and the Information

Technology Association of America ("ITAAn
) hereby request that. pursuant to Section 272(0 of

the Communications Act of 1934, as amended (the "Act"). 47 V.S.c. § 272(f), the Commission

extend for two years - until February 8, 2002 - the sunset date of the structural, non-

discrimination anel other pro-competitive behavioral safeguards governing Bell Operating

Company (UBOC") provision of in-region, inter-LATA intormation geryjces contained in

Sections 272(b), (c), (d), and (g), of the Act, 47 U.S.C. §§272(b). (c), (d), and (g).'

I Th~ Commission has held that rhe Section 272 competitive safeguards are applicable to BOC provision of both in­
region and out-or-region inter-tATA information services. See Implementatiun ofthe Non-Accounting St1fcgllards
o/Sections 271 and 272 oJthi: Comnwnicaliol/s Act oj 1934, QS Qmended, 1I FCC Red 21905, 21945·47 (996).
By this I1llng. CIX and ITAA seek Ute continued application of the SecTion 272 safeguards only to inter-LATA
illt'onnation serviee~ thaT the BOCs provide in-region.
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I. SUMMARY AND PRELIMINARY STATEMENT

When Congre5."i cnacted the: Telecommunications Act of 1996 (the "1996 Act"), it ~truck

a careful balance. Congress provided an opportunity for the Bell Operating Companies

("BOCs") to enter the in-region inter-LATA services market - including the market for inter-

LATA information services. At the same time, however, Congress recognized that, until the

BOCs' local telecommunications markets are fully competitive, the BOCs will continue to have

the ability and incentive to leverage their market power to obtain an unfair competitive

advantage in the market for in-region inter-LATA services. thereby hamling both consumers and

competing service providers. Congress therefore carefully crafted Q three-step process governing

th~ BOCs' entry into the market for these services.

• First, in Section 271 (a) of the Act, Congress barred the BOCs flum
providing in-region inter-LATA services until They comply with the
requiremenl~ contained in Section 27] (c) designed to open local
telecomn1unjcation~ marke~ to competition.

• Second, because the BOes wiu retain significant market power even
after they satisfy the Section 27 I requirements, Congress provided that
the BOCs initially will be required to provide in-region inter-LATA
selVices subject to comprehensive pro-competitive safeguards. These
safeguards, codified in Section 272 of the Act. 47 U.S.c. § 272,
include the establishment of a seplU'ate affiliate, compliance with an
absolute prohibition on non-discrimination, and other behavioral
safeguards, including a biennial audit that would subject the BOCs'
participaTion in the inter-LATA market to independent review.

• Third, Congress detemlined that, once the BOCs' market power is
significantly reduced as a result of the growth of competition,
strucmral and behavioral safeguards no longer will be necessary.
Congress anticipated that competition would dc.:velop rapidly enough
to allow elimination of the Section 272 regime within a few years. At
the same time, however, Congress recognized that these critical

competitive protections should not be eliminated prematurely.
Congress therefore gave the Commission authority to extend the date
on which the pro-competitive regime applicable to BOC participation
in inter-LATA markets will sunset for as long as the Commission
deems necessary. 47 U.S.c. § 272(f).
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As the Commission is well aware, the opening of local telecomnlunications markers to

competition has taken far longer than expected. To date, no aGC has demonstrated that any

local market is open to competition. Consequently. no BOC has been allowed to enter the in­

region inter-LATA servioes market. Absent Commission action, however, on FebNary 8, 2000,

the structural and behavioral safeguards applicable to BOe provision of inter-LATA infurmation

services will automatically sunset. As a result, if and when the BOCs - which retain substantial

market power - are allowed to enter the in-region inter-LATA infonnation services market, they

v.riU be able to do so without ever complying with the structural and behavioral safeguards

adopted by Congress. Immediate Commission action is needed to avoid this result, which would·

effectively nullify the three-stage process adopted by Congress in the 1996 Act.

Substantial evidence exists that extendin2 the statutory structural safeguards is necessary

to prevent anti--compecitive abuses. As shown herein, the BOCs currently are uging their control

over the ]oca] network to thwart the ability of independent ISPs to compete. If the BOCs are

allowed to provide inter-LATA infoll11ation services, they will have an even greater ability and

incentive to harm competition in the emerging market for broadband Internet access service.

As the Commission, the courts, and Congress have recognized, non-structural safeguards·

arc not adequate to deter BOC anti-eompetitive abuses. Rather, the comprehensive regime of

strucrural and behavioral safeguards set forth in Section 272 is necessary to ensure that BOC

entry doe!i not harm competition in the market for Internet access and other inter-LATA

infonnation services.

In order to effectuate Congress·s intent to allow BOC entry without hanning competition

in the inter-LATA infom'lation services market, the Commission immediately should issue an
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order extending for two yeara - untilF'ebruary 8,2002 - the ~unset date for the pro-competitive

Section 272 regime applicable to BOC-provided in-region inter-LATA infomlation services.

II. STATEMENT OF INTEREST

Commercii) Internet eXchange Association. CIX is a trade association that repre~ent8

some 150 Internet Service Provider ("ISP") member network..'l who handle over 75% of the

United States' Internet traffic.2 CIX works to facilitate global connectivity among commercial

ISPs in the United States and throughout the world.

Informatton Technology Association of America. The (nformation Technology

Association of America is one of the principal trade associations of the nation's information

technology industries. Together with its forty-one regional technology counsels, ITAA

represents more than 26,000 companies throughout the United States. ITAA's members provide·

the public with a wide variety of infonnation products, software. and services. Many of ITAA'a .

member companies provide Internet access and other information services.

Ill. CONGRESS DID NOT INTEND FOR THE COMMISSION
TO ALLOW THE PRO-COMPETITIVE SECTION 212 SAFEGUARDS TO SUNSET

BEFORE THE BOCS ENTERED THE INTER-LATA
INFORMATION SERVICES MARKET

In enacting the 1996 Act, Congress sought to create a framework for BOC entry into the

inter-LATA services market. Allowing the Section 272 pro-competitive safeguards, including.

the separate afft Hate requirements applicable to BOC inter-LATA information services, to sun..c;et

before the SOCs are allowed to enter the inter-LATA information services market would upset

the balance struck by Congress.

2 The views expressed herein are those of CIX as a trade tlSl\ociarion, lind lU'C nOI necessarily the viewll of each
individual member.
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First, Congress provided that the existing prohibition on DOC provision of inter-LATA

ltervices - including inter-LATA infonnation :iCrvices - would continue unol the sacs complied

with the requirements, set forth in Section 271 of the Act, designed to open local

telecommunications markets to competition.J This approach reflected Congress's recognition _

that, as long as the BOCs enjoy unfettered monopoly power in the local exchange market, the

risk of anti-competitive harm to the adjacent inter-LATA markets is too great to allow BOC

entry under any circumstances. The nascent state of the dial-up Internet access market and the

need to foster competitive development of the Internet backbone made it particularly important

to prevent BOes from leveraging their local exchange monopolies into the market for inter-

LATA services.

SecDnd, Congress recognized that, even after they satisfy the Section 271 requirements,

the BOCs will co~tinue to have market power in the locaJ telecommunications market and,

therefore, the ability to harm competition in the adjacent inter-LATA markets.~ Congress

therefore provided that the SOCs initially must offer inter-LATA services subject to structural

separationS and rigorous accountingli and non-discrimination sateguards.7 This regime is codified

in Section 272. Significantly, Congress did not seriously consider relying un non-&tructural

) S~etion 60 I of the Act provided that conduct prior U> February 8. 1996 that was restricted by the AT&T
Divelitirure Decree (the decree formedy known as the Modification ofFinal Judgment or MF1) would henceforth be
re!ltricred by the Acr, Because the AT&T Divestiture Decree prohibited the BOGs from providing inter-LATA
services, including inler·LATA informarion seIVices. Secrion 60 I made such conducr a violation of rhe
Communication~ Act

4 Se.t: Implem~rzt(J'ion o(lite Nrm-Accou'''ing S~reg'tQ,.d~ t>/Sectioll,~ :1 71 and 272 of rlre. Communif.'aliofl.\' A,', oj
1934. (IS amended. II FCC Red 2/905. 2191 J (1996) ("Non-Accountillg Saftgutlrds Orde,.") ("In enacting Secrion
272, Congresl> recognized that the local exchange marker will nOI be fully competitive immediately upon its
opening.").

5 47 U_S.c. § 272(b).

~ Id. § 272(c)(2).

, ld. § 272(c).



safeguards, such as those adopted by the Commission in the Third CQmpUler Inquiry. to deter

BOC anti-competitive conduct.

Third, Congress recognized that it could not predict the timing of the opening of the

BOCs' local markets and the !'ubsequent entry by the BOCs into inter-LATA markets. While

Congress established sunset periods for the structural and other safeguards, it expressly granted

the Commission authority [0 extend them.M Thus, under the statutory scheme, structural and

behavioral safeguards governing BGC participation in the inter-LATA market should be

eliminated only when competition takes root in the local telecommunications market.

At Il minimum, Congress did not intend for the Section 272 regimo to sunset bofore tho

BOCs are allowed to enter the inEer-LATA infonnation services market.') The biennial audit

provisions of Section 272(d) of the Act offer strong evidence of Congress's intent that BOC

participation in the inter-LATA information services market through a separate affiliate be

subject to scrutiny before allowing; BOCs to provide such services on an integrated basis. The

audit is to be extensive, and include !>1affmembers from 40 state regulatory commissions and the

Commission. 10 However, neither Congress nor the Commission anticipated that the aGCs'

~ The Act provides that the application of the SC:Clion 272 regime to BOC-provided illter-LATA telccommunicatiol1.'1
services llnd inter-LATA information services sunsets three years after the date on which a BOC is awhorized to
offer inter-LATA telecommunications services. and fOllr years after the dllte of enactment of the Act, respectively.
47 U.S.C. §§ 272(t)( I).(2).

~ The Serulfe bHl thI1t became the basis for the Acf would 11:1 ve made the inrer-LATA separate subsidiary
rtquiremenf permanent. while giving the Commission the amhol'ity to gram exceptions. See S. 652, J04,h Cong., I"
Scss., § 102 (199'). The Senate Committee Rcpon made clear, however, fhar "rIle Senate [did] not intend that the
Commission would grant an exception 10 the basic separate SUbsidiary requirement of this secTion prior fo
authorizing the provi!;ion of inter-LATA servicc ... by tllc Bell Operating Company seeking The exception to th.:
requirement!; of this section." S. Rpt. 104-23, 104'h Cong .• 1'" Scss. at 24 (1995). The Conference Committee
melded teaturell of the Sml\.te lll\d HO\llle billtt. While reflecting the HOLlee'!'I del'8gulBtory gOQl" by including D

provision "sullsening" the inter-LATA s.,feguards. the 1996 Act lllso ret1ect.~ the Senate's concern that the pro­
competitive safeguQt'ds not be elimhtated I,rem:lt\arely by aiving the Commi~siQn alllhority to extend tbe SUIl$et
pcriod~.

10 See Propo,\'/!{f M(>del./i)f· Prt<limint.ll'· Biennial Audil l?eqllirernt1nl.\·. 12 FCC Red 13132 (199'7). See alsf) 47
C.F.R. ~ 53.209.
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intransigence in openinK even a single local market to competition would extend four yean;

beyond the Act'~ enactment. Indeed, in establishing a schedule for auditing the BOCs'

subsidiaries established pursuant to Section 272(d), the Commission anticipated that "such a

schedule will allow at least onc. and possibly two, audits before the sunset provision of Section

272(f) is considered."JI

In sum, Sections 271 and 272 were premised on the prompt and orderly opening of the

BOes' local telecommunications markets, and concurrent independent evaluation of BOe entry

into inter-LATA information services markets through separate affiliates. Unfortunately, the

critical assumption underlyin~ the sunset regime has tumed out to be incorrect: forty-fivo

months after the enactment of the J996 Act, not a single BOC has received Section 271 approval.

Rather than opening their markets to competition, the Boes have initiated numerous - and. for

the most part, meritless - judicial challenges to virtually every order adopted by the Commission

implementing the local competition provisions of the 1996 Act. Consequently. there ha..c; been no

opportunity to evaluate BOC entry, with structural safeguards, into the inter-LATA infomlation

services market. either through the statutory biennial audit or other means.

Absent agency actiun, on February 8, 2000, the structural and behavioml safeguards

applicable to BOC provision ofinter-LATA infonnation services will sunset automatically_ As a

result, the nOel> will be allowed to enter the in-region. inter-LATA information services market

without ever comp~ying with the slruclural and behavioral sajeguards adapted by Congress.

Whatever else Congress may have intended. it plainly did not want to reward the HOCs' foot

dragging in opening their local markets to competition by aJlowing them to evade a regulatory

regime designed to deter competitive abuse in the inter-LATA infonnation services market.

11 Accounting SC/fi:guClrd.l' Und~,. the TelecommllllicQrions AC1 ofJ996, Rf?porr and Order, ) I fCC Red! 7539. ~ 203
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IV. THE DOCS HAVE THE ABILITY AND INCENTIVES TO ACT ANT]­
COM:PETfTIVELY IN THE INTER-LATA INFORMATION SERVICES MARKET

There is significant evidence that the BOes have acted anti-competitively towards

independent lSPs. If they are allowed to enter the inter-LATA information market. their

incontives to continue such abuses will increaso sisnificantly,I2 Such anti-competitive tactics

could have an especially adverse impact on competition in the market for broadband Internet

access service <.u: Digital Subscriber Line service).'~

A. The ROCs Have Engaged in Anti-Competitive Tactin Directed Against Non­
Affaliated ISPs

In order for an ISP that is not affiliated with a local exchange carrier to provide

broadband Internet access service. it must obtain DSL-conditioned lines. With a virtual

monopoly on local lines in their service area-", the BOCs control nearly all access to end users

who are the customers and potential customers of independent ISPs. 14

ISPs have been subject to anti-competitive tactics by the BOCs with respect to the

provisioning of facilities necessary to offer competitive int'ormation services. These mctics

include the slow provisioning of and/or excessive pricing ofDSL-conditioned lines and improper

(1996) (''AccoIl1l1ing Safeguards Order ").

12 Non-affiliated [SPs already are at 0 competitive dijl1dvanlag~ vis-a.-vis ILEC-affiliated ISPs for broadband
services beCl\Llse jnter~onneclion among DSL networo is nol y~l Wiaespread. Without such inl~rconllectjOJl.non­
affiliated ISPs ar~ forced to establish separate trullk connections to the n~lwork ofeach data LEe in a given r~gion.

13 Digital Subscriber Line ("DSL") liervice is a high speed (nearly 10 times as fll~1 as 28.8K dial-up lntemet service)
data communications service that utilizes The "IOC31 loop" and xDSL modems to provid\: ~crvice 10 cmd l.I::1c:n. DSL
service. which uses pocket-switched networks, con be provided over existing copper line!; that end uscr~ currently
use for voice telecommunications.

14 A competitive mark~t fur efficient and n:i1~onably priced tmnsport :lcmc:c, (~, DSL) is eritical TO th~
devclopm¢nt of a competitive high sp¢ed internet services market. Without competitive service!; connectins the
\'-nd·l.I~CT ro thc JSP, thc BOC-affLliated lSI' !ltllnds ro dominQtc Ihe IDQl'ket to the dOtrlmulll of conhumer ~hoi~e. The
growth of data CL.ECs llince 1996 has, of course, been 11 po~itive devel0l'ment. Unfortunately - as 11 result of the
BOC&' oblltNctionij:l conducl. the CLBC,. do not )let have the ab;Iity to provide II ubiquitoLl!;, fully effective
substitllte! for the BOCs' offerings.

----_._._". -', ~----~~~-------
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product bundling. Individually and in c(mlbination, these tactics have impeded tho deployment

of advanced seJVices and have seriously threatened the ability of many indcpcndc::nt rSP:I tu

continue to offer service. If the BOCs are allowed to enter the inter-LATA information services

markets without structural safeguards, their ability and incentive to a(..1 anti-competitively in the

advanced services market will increase significantly.

Despite the clear mandates of the Act and the Commission's rules that the HOes

provision DSL-conditioned lines to both their competitors and their affiliates on a non-

discriminatory basis, ISP" often experience extraordinarily slow DSL-line provisionini. resulting

in an inability to serve end-usc:rs. In Ulah, for example, U S West precluded competitive

providers from obtaining DSL-conditioned lines until well after U S West began marketing and

rolling out its own DSL Internet services. Even when U S West officially made DSl-

conditioned lines available to competing ISPs in Utah, provisioning was extremely slow. The

Public Service Conunission of Utah, in response to at least complaint, is monitoring U S West's

activities regarding the pruvision of DSL-conditioned lines. ls In New Mexico, U S West has

failed to provide DSL service altogether. largely because its anti-competitive Meg-c1Bits DSL

tariff has been challenged by competitorl>.l~ The sJow provisioning of DSL-conditioned lines. or

the outright refusal to provide such Iinel\, will stymie competition in the provision of DSL

transport services. In tum, ISPs will be unable to obtain the cost savings and service quality

generally achieved in a competitive market.

\S Set: Complaint of Jeff L. Middleton v. Mountain Stftrc3 Telephone and Telegraph Compeny, ribs U S Weal
Communications, Inc.. Dockc:t No. 98-049-30, Report and Order (Public Service Commisliion of Utah. April 13,
1999).

10 See Borland. John, "U S We~t FaC8:5 Sune Governmenr Fir.a," hllp:llnews.cner.oom/nllwslO.I004-20Q.
l21617.htntl (September 20. 1999).
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The BOCs also have ,ought to impede competition by wdawfully bundling advanced

telecommunications services with infonnation services and customer premises equipment,

despite the fuet that the Commission "has restricted bundling of CPE and enhanced services with

telecommunications services out of a concern that carriers could use such bundling in anti-

competitive ways.,,17 These ''restrictions not only prevent carriers from offering distinct goods

and/or services only on a bundled basi~, but also prohibit camers from offering ·package

discounts,' which enable 'customers [to] purchase an array of products in a package at a lower

price than the individual products could be pm-chased separately. "'I~

Notwithstanding these restrictions, when Ii customer orders Bell Atlantic's Infospeed

OSL service and Bell Atlantic.netSM Internet service in combination, Bell Atlantic charges only

$99 dollars for its OSL modem, and waives the $99 service charge. 19 If the customer orders

Infospeed OSL, but selects a competing [SP, Bell Atlantic imposes the $99 service charge and

charges $325 for the DSL modem.20 Clearly, Bell Atlantic is violating the Commission's Rules

by offering its DSL modem (in this case ab~oluteJy free) in a package at a lower price than the

individual products could be sold separarely (u., $325 for the DSL modem jf not purchased

with Bell Atlantic.netS
"'). Such extreme price disparities appear to violate the Commission's

Rules and are clearly designed to eliminate all meaningful competition.

17 See In the Malter ofPolicies (lnd RIdes Concerning the Inft:'1's/(Ife, lnterexchange Markerplace. Implem(!II1arjoJl of
Se-e-lirUl 254(g) ~l the- Cnmmul/j,·atiml., A"l t'>f J9J-t, tU amendt:.J. CC Docket No. 96-61; 1998 Biennial Rc:glllal()T)'
Revhrw - Review ofCustomer Premisc.( Equipme.m and h:nlurflcecJ Services UllhlUldJillg Rules in rhe lmel'exchange.
/:'\'chalfge Accfs... and Loca} E.fc:hcmge MarkeTS, CC Docket No. 98·183, Further Noricl! aj'Proposed nlliemuking. J]

FCC Red 2153\ (1998), '2.

1~ Id. llt ~ 1

I') S(!r! hnp:/iwww.bell-atl.com/adslimorc_infoipricingjsps.html(visited November 12. 1999).

2() Sea hrtp:llww\lI.bell-at1.com/lldsJ/more_info/pricing_isps.htrnl (visited November 12, J999).
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Many BOCs also waive, or heavily discount, fees: and charges for jngtallation, activation,

and modems.2J Some BOC8 also have reduced the cost of DSL Intemct service when a CU.5tonlcr

purchases a package of other BOC-provided services. For instance, Be11South charges S50 for

its FastAccessSM DSL Internet service when a customer orders BellSouth Complete Choice® -

but charges $59 when the FastAocessSM DSL Internet service i~ purchased scparatcly.22

B. IfGranted Section 272 Authority, the BOCs' Ability and Incentive to Harm
Competition in the Broadband Internet Access Market Will Incre.~e

The discriminatory practioes of the BOCs clearly demonstrate that they are attempting to

use their exi!>'ti.ng monopolies as leverage into the market for broadband Internet access services.

Deployment of broadband services to all Americans - which is a key policy goal of Congress

and the Commission -- will occur only if the competitive ISP market that ex.ists in the dial-up

marketplace extends to the broadband market.

These abuses have occurred at a time when the BOCs are pennitted to play only a limited

role in the Internet access market. As a result of [he continuing prohibition on BOC provision of

in-region. inter-LATA services. the BOes are allowed to provide only intra-LATA connectivity

and an intra-LATA gateway to the Internet,lJ If the Commission grants the BOC9 Section 271

21 See http://www.uswesl.comlpcatlror...home/productlO.1084.j37_1_3.00.html(vlslted NoY~mber 12. 1999) (US We-lit
offers 8 $75 reba'e on activation fees and a free modem); http://www.bel1l\rl.comladsllmorc_infolpricing.hrml(visiled
No\'cmbL:c 12, 1999) (Bell Atlantic offcn free $crvice conn~"tjon nnd a DSL modem for $99):
hrtp://www.pacbel1.com/producrslbusiness/fastrakldslJpricing.html(vi:>ited November 12, 1999) (Pacific Bell offers free
allrviee :Lctivllfion and free ecjlupm'Ult inlltallation).

22 See http;//services.bellsouth.nel/~)(tcmal/adsllcost.html(visited November 12, 1999) (BellSomh Complete
Choice~l consistll of BellSoulh's loeallcJephone service and other oprion.'\1 (outmes).

23 Pursuant to Commission orders, a subscriber to a BOC'" lmenll:l access sl!rvices muSI select a non-BOC "Global
Service Provider" la allaw the u~er 10 accen infClrmllriOll ~lOtod at tllm.ot" Webllilell. Sl1~ Bell Atlrm,ie's Offer of
Comparably Efficient Interconnection to Providers of internet Access Services. II FCC Red 6919 (1996\ NOli­

ACCOUfltillJ: S4!ei'l/(Jf/is o/Sec:tiolls 27J and 272 I)!the Communications ACI. Firs! Report and OJ'der, 11 FCC Red
21905." 55-57 (1996).
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authority, they will be able to provide the full range oflntornet 9crvi"es - including the provi£ion

of end-to-end Internet access services and the provision of Internet backbone capacity. Oncc the

BOes are allowed into these markets. their incentive to use their remaining market power to

thwart competitors in the Internet market will be significantly increased.

The ability of the BOCs to provide inter-LATA information services also will increase

the ability of the BOes to act anti-competitively. The BOCs, for example, will engage in joint

planning. joint development of products and joint sales and marketing efforts, including joint

product discounts that will extend into the inter-LATA infom1ation services arena.BOC

integration would make it extremely difficult for regulatOrs to police the COgt allocations ofjoint

efforts, and would provide the BOCs with critical information required to offer end-to-end

services that would not have to be shared with other competitors.

Finally, the BOCs' ability to act anti-competitively is especially great because of changes

in the Internet access market that have occurred since the enactment of the 1996 Act. When

ConiTe&s adopted the Act, the market for internet backbone services and dial-up Internet seIVices

were immature. The structural and behavioral safeguards applicable to BOC provision of inter­

LATA infonnation services reflect, in part. that recognition. At the same time. the sunset period

reflects the expectation that the market would develop rapidly - limiting the need for the

protection afforded by the Section 272 safeguards.

In the years that have followed. however, consumers have begun to migrate from dial-up

to broadband Internet access services. The broadband market is at approximately the same level

of development as the dial-up mternet access market was in 1996. Thus. the Section 272

competitive protections for the inter-LATA infonnation services market are as necessary today

as they were in 1996.
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v. STRUCTURAL SEPARATION, COUPLED WITH AN
ABSOLUTE PROHIBITION ON DISCRIMINATION,

IS REQUIRED TO PREVENT BOC ANTI·COMPETlTIVE ABUSES

There is only one effective means by which the Commission can reduce the risk that

aoc entry will adversely impact competition in the inter-LATA information services market:

require that, at least initially, the BOCs provide these services consistently with the structural,

non-discrimination, and other behavioral safeguards contained in Section 272 of the Act.

Congress designed these safeguards to: prevent cross-subsidization by BOCs of wuegulated

markets from their monopoly position in regulated markets; prevent di.crimination by the "BOCs

against competitors~ end to make transparent the terms and conditions of transllctions between

BOCs and affiliates.

These protections ore essential to achieve Congress's goal of ensuring that aoe entry

into the inter-LATA market does not adversely impact competition. Continuation of the

safeguards also would be consistent with the Commission's recognition, in numerous contexts,

that structural separation is necessary to prevent anti-competitive abuses. The alternative -

allowing the sacs to provide inter-LATA infonnation services on an integrated basis. subject

only to Computer IIJ non-~troctural safeguards - is plainly inadequate.
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A. ExpeJ"icncc Demonltratn that Structural Separation Is the Only
Means Proven Effective to Deter Anti-Competitive Abuses

The Commission has repeatedly recognized that structural separation is essential to

prevent carriers from using their control of local exchange facilities to inlpede competition in the

information services market. The Commi5sion initially considered tho appropriate regulatory

regime to govern telephone company participation in the market for information services (then

called data processing services) in 1970 in the First Computer Inquiry. The Commission ruled

that telecommunications carriers - other than AT&T, which the Commission then believed was

barred ITom the market by a J956 consent decree - could provide information services through a

structurally separate affiliate. The agency reasoned that the goal of preventing carriers that

possessed monopoly power in the local telecommunications market from engaging in anti-

competitive conduct:

[w]ill be achiltVl:1ld best by maximum separation of activitiet: thllt
are subject to regulation [i.e., provision of telecommunications
services] from non-regulated activities involving data processing.
Because of the increasing involvement of interstate
communications facilities and services in the provision of data
transmission, the need for such separation is apparent and urgent.2~

TI,e Commi~~ion aff'im,ed the need for i:truetural l>eparation for BOC entry into the

infonnation services market in the Second Computer Inquiry, which the agency initiated in 1979.

The Commission determined that AT&T could provide infonnation servlces (which the

Commission referred to as enhanced services), so long as it did so through a separate affiliate,z>

2~ Regulatory and Policy Problems Prl!.\"ented by the Interdependence of Computer and Communication Serv;c'e!J
and Facilities, Tentarive Decision. 28 FCC 2d 291, 302 (1970); Regulator)' and Policy Problem,I' Presented by me
IntqrdilpqnDqnc~n.f Computer linD Communication S117viciU and r"&lciliti/ls, FiD;;l1 Decil:ion. 28 FCC 2d 267 (J 97J),

aff'd in part (/nd rev 'd in part .~ub )10m. GT/::,' SerlJices Corp. \', FCC, 474 F.2d 724 (2d Cir. 1973) (emphasis added).

lS Amendment o/SecrioJ/ 64. 7fJ2 ofthe Commission's Rules (lnd RI?l!.uiariol1s (Second Computer inquiry), 77 FCC 2d
384 (19&0) ("Compuler II Final Order"), 011 recon., R4 FCC 2d 50, 53 (1980). furzher reCOIL 88 FCC' 2d 512
(I.'JRI), o1J'd.~l/b /lOIlI. Comput!!/" & ('.omnumications Indus. As,~·/l. v. FCC. 693 F.2d 19R, 205 n.l8 (D.C. Cir. 1982),
eefl. denied. 461 U.S. 938 (1983).
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The Commi58ion emphesized that accounting and behavioral safeguards alonc would not be

sufficient to deter cross-subsidization and discrimina[ion.~"

On the eve of the AT&T divestiture, the Commission ruled that, to the extent me.

divestiture decree permitted the BOCs to provide enhanced services, the Computer II structural

separation requirements would apply. Once again, the Commission made clear that stnlctural

separation is the only viable means of deterring the BCCs from using their local exchange

monopolies to dominate the market for enhanced services. As the Commission observed:

[I]f the RBoes are permitted to market ... enhanced services on
an unseparated basis, there are opportunities to engage in cross­
subsidization .... TIle provision of enhanced services could rely
on the same marketing. installation and maintenance, and
operations support organiutions [as the BCCs' basic
telecommunications operations]. There would be opportunities to
place enhanced service softvvare within the network. IdentifYing
these costs would be very difficult. . .. As we have stated
preViously, accounting alone cannot provide the public as much
protection against improper cost shifting as structural separation
can. With separate structure, the exi!.ience of joint and common
operations is limited, reducing the opportunities to shift costs. In
addition, separate structure increases the detectability of any cross­
subsidization that does occur.. ,

The separate organization requirement should alleviate most
concerns about anti-competitive practices by the aocs against
5upplien; of enhanced services since the BCes would enter, if at
all, on the same tenns and conditions as other suppliers. Anti­
competitive conduct directed against enhanced service providers
can be controlled by structural separation in a manner that may not
be effective with accounting separation alone. If a Boe's separate
entity is required to obtain access to the network in the same
fashion as would a competin2 supplier. the provision of inferior
access to a BOe rival would be much easier to detect. In addition,
the design of the noes' own enhanced services would be easier to
detect since separate stmcture could help to reveal any illegal
infonnation tTaIlsfers.27

26 ComputerlJ Final Orde.r, 77 FCC 2e1 at 463-64.

27 Policy alld Ru/e.f Concerning the Htrni.rhillg OfCu.ftomer Premise,f EqllipnwlI/. Enhanced Sel'vh·t:s alld Ce/l"lar
Communicatjons Services by the Bell Ope,.ating Companies, 95 FCC 2d 1117. 1125-39 (1983).
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The concerns identified by the Commission in the 1980s regarding BOC entry into the market

for enhanced services - cross-subsidization, discriminatory treatment of competitors, and the

difficulty of deterring these activities through nonstructural safeguards alone - remain valid

today.

The Commission's imposition of structural separation in other contexts provide tlmher

support for preserving the structural separation regime that Congress established in Section 272

to govern BGe entry in the inter-LATA infonnation services market. For example, in its recent

order approving the merger of SBC and Ameritech, the Commission required that the merged

company "provide all Advanced Services through a separate Advanced Services affili"lte."2~ The

Commission stated that the establishment of an "advanced services separate affiliate will provide

a srructural mechanism to ensure that competing providers of adV8nc~d services receive

effective, nondi!ICTiminatory access to the facilities and services of the merged finn's inoumbent

LEes that are necessary to provide advanced scrvices.'>2\1

BGe entry into the advanced telecommunications services market raises the very same

issues as BOC entry into the inter-LATA infonnation services maTket. In both cases, the BGe

can use its control over local exchange facility to impede competition in an emerging adjacent

market. In the case of advanced services, the Comrni,ssion has recot,'ll12ed the need for structural

2S Application of Ameritech Corp.. Transferor. and SBC Communications, Inc., Tmnsferee, for Consent to Transfer
Control ofCorpol'l1tiollll Holding COmmiYllion LicunBl!Ill. M~nlOrlU1dum OpiLIion Rnd Order, FCC 99-279, CC Dooket
No. 98-141 (re!. Oct. 8. 1999), Appendix C, p. 5.

29 Id. at' 363.
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separation to prevent such abuse. The Commission should take the same ~ppn)ach to in-region

inter-LATA infonnation services.'ll

B. Non..structural Saft2uards Are Not Adequate to Deter ROC
Anti-Competitive Abuses

If the Commission does not extend the Section 272 sunset period, it presumably will take

the position that HOC provision of inter-LATA infomlation services will be subject only to the

Commis..'\ion's Computer 11/ non-structural safeguards.~l This regime, however, is clearly

inadequate.

As an initial matter, the: Compwte,. III regime docs not oontain Ii critical proteotion found

in Section 272: the absDlute prohibition on aoc discrimination in favor of its own advanced

service affiliate. As a result, ifthe Section 272 regime is allowed to sunset, the BOes are likely

to justify a wide range of plainly discriminatory conduct in the provision of basic

telecollummiclltions services - including advanced serVIces - as "not unreasonably

.~o Tile Commission has, on sev~al occasions, relied on modified forms of structural separation in order to prevenr
carriers from level'aging their power in one market to hann competition in another market. For example. in the
COnljN/itiw Cnrriqr l,roceeding, the Conunillsion adopted a foml of structural ,eparation to guard against >'005[­
shifting and <lnti-competitive conduct" by interexchangc carrier.; affiliated with independent local exchange carrieJ'!l
CL.EC:;"). See Polley ami RII/e~· COllcernlng Rlll(!J jor C(}mper/rille Common Carrier Serviccs Clnd Fm:ililjt!,f

All/horizatitm Therefor, 98 FCC 2d 1191. 1198 (1984). The Commission subsequently elCtended this regime to all
hldependent incumbent LECs providing in-region, interstllte interexchange and internatiollal services. See
Regl4lfJltwy Treatmenr ofLEe Pml'jsirm ollnterexc!lange Services Ori.l!inalillg in lhe LJ::Cs' Local Exchange A,'ea
ami PO/il'Y and RjJID~ COl/corni,,!! Jilt! Inrol'sJQIO Inlll't!~'C'h,mgl/ Mu,.1csrpJQ"fI, FCC 97-142. CC Dockat No,. 96-140,
96-(; I. ml 156·69 (reI. Apr. J7, 1997). Srrucmml separalion, lhe Commi,sion explained, wal:; necessary to prevent
independent LECs from using their control over bonleneck facilities (0 discriminate, misallocate cost~, 01' elli:a~e in
a price squeeze. In the conunercial mobik mdio services (·'(MRS") arena. the Commission has impo~d structural
sep<ll-ation requirements 011 all incwnbem LECs that provide in.region CMRS in order to guard against
discriminatory interconnection practices. See Amendment of the Commission'I' Rilles 10 Eslublij'h CompeTitive
Safl!glJard~' for Local Excllungt' Carrier Provision (?f Commercial Mobile Radio SeI1,jce.\', 12 FCC Red 15668.
15692·96 (1997). And, for the slime reasons thaI the Commission imposed srrucmral separation in the
intercxchnnge lind wircll!ss nreas - to prc"enl discrimination, Co.lst misallocation, and the possibilily of a price
~qLleeze .- the Commission reqLlire~ U.S, carriers that are Ilffiliated with dominanl foreign carriers to comply with a
form of structural separation. See Rules and Polides 011 Foreign Participation ill Thl:' U.S. 7i!leC:()f/Imunh:ali(Jn.~

Marker, 12 fCC Red 23891. 24003·12 (1997).

II Sect AmendmenT ofSeC"ItOfl rJ4.701 oj' the Comm/~slon·s RuJe.f ami Regula/Ions (Third OJmpwe,. InqJIiry). 104

FCC 2d 958 (19R6) (subseq~nt history omitted).

. __._---_.._----
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discriminatory" and, therefore, permissible. This would have an adverse impact on ISPg that

remain critically dependent on the underlying transpon facilities provided by the BOes. The

absence of this important protection, standing alone. is sufficient to justify continuation of the

Section 272 regime.

Tn addition, the Computer III regime provides for the uge ofnon-strUcmral safeguards in

lieu of structural separation. The Court of Appeals, however, has twice found that this regime is

inadequate to prevent BOC anti-competitive abuse in the information (enhanced) services

market.

In California /,32 the: Ninth Circuit rejected the Commission's first attempt - in the

original Computer III Order -- to eliminate the BOC enhanced services structural separation

requirement. While the court held that non-structural safeguards "may be effective" in deterring

SOC access discrimination,31 the court found that the agency had failed to demonstr.tte that these

safeguard~ were adequate to deter BOC cross-subsidization.J4 The court further rejected the

agency's contention that any risk of BOC anti-competitive conduct would be "minimized" by the

use of non-structural safeguards. The Commission'~ consistent position before Compurer Ill, the

court observed:

has always been that monitoring and enforcement problems make
cost-accounting regulations an ineffective tool in detecting cost­
shifting. Should the BOCs be free to integrate their basic and
enhanced operations, nothing in the record suggests that the FCC
(or state regulators) will have any less difficulty than before in
determinini whether COSts have been misallocated.3

$

'1'
.- OJI,fimJia I'. FCC. 905 f.2d 1217 (9tll Cir. 1990) (UCa(ijiJl7lia n,

33 Sec id, al 1232-33.

34 Set! id. at 1233-37.

3S Jd. at 1237-38 (footnote omined).

... _.......•.................._--------- ---------
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In California 1l1,~6 the Ninth Circuit again rejected the Commission's conclusion that

non.qtrUcturaJ safeguards were sufficient to deter BOes from acting in an anti-competitive

fashion, The Commission has expressed the view that the Culifornia III decision allows the BOCs

to provide teleconunWlicationg and infonnation s:ervices on an integrated basis, so long as they file

"comparably efficient interconnection" ("eEl") plans. As ITAA previously has demonstmted,

however, the most reasonable construction of the court's decision is that it struck down the

Commission's effort to replace structural separation with non-structural safeguards.J7

While the Commission has waived the stmctural separation requirements,3M the agency's

findings in Campurer II remain legllUy binding. As a result. the Commission's assessment of the

merits of extending the Section 272 safeguards must begin with the ass~ssment, made in

Computer II. that non-structural safeguards are inadequate to prevent BOC anti-competitive

sbu!1e in the infonnation services market.

TIle Computer III regime is even less effective now than at the time of the Court of

Appeals decision. The Commisgion has ruled that the BOCs are no longer required to obtain

advanced Commission approval of their eEl Plans, which are designed to ensure that the BOCs

provide rival lSPs with equal access to the regulated network services that underlie the SOCs

3b Cuftjill'nfa 1'. FCC, 39 F .3d 919 (9th Cir. 1994) (UCal/jornla Jlr'),

37 See. e.g" Comments of me Jntornution Technology Association of America, CC Docker Nos, 95-20, 98-10 (filed
Mar. 27, 1998).

3~ The Commissioll has held that "to the extent rhat the effect ofCalifOrnia III might be resarded as retul'lling regLlIntion
ofBOc I;nhanccd lI\;ryicc."S to the COmpu/f:r 11 ftemework . , , we gmnr nny neoessury wuivel'll, pending thl! compJiltion of
the remand proceedings, so that BOCs" can provide information services on an integrared basis." Bell Opemf;lIg
Compania,,· .Joint PorMoJI/o1' Waiver (~( CompWttr JJ JbJJfJ.... 10 FCC Red 1724, 1730 (I99.5), Nearly five ye:Ll's later,
these waivers remain in effect.

. .- ............•.•.•_ ..•...-.._.._---_..._---
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information service offerings.39 The Commission, moreover, is considering further weakening

the Computer IIJregime by completely eliminating the CEIPlan requirement:'"

1n addition to departing from decades of regulatory treatment of BOC provision of

enhanced services, the abandonment ofstructural safeguards for non-structural protections would

have particularly harmful effects in the Internet services market. Through joint cost allocation,

the HOCs will be able to ex.tend their local monopolies into the potentially competitive high

speed Internet services market by allocating costs in a manner that makes it impossible for ISPs

to offer their services at competitive rates. The significant possibility of cross-subsidization

between BOC telecommunications inputs and the BOe Internet offerings could have the effect

of severely limiting the ability of non-affiliated ISPs to compete. In turn, the innovation and

competition that exist in the ISP market, in large pan responsible for the development of Ehe

Internet, would be at risk. While constituting violations of the Joint Cost Order;!.! without

structural separation, these activities would be exceedingly difficult for the Commission to

detect.

39 See CI)mpUlel' 111 fitrther Remalld Pmcet:fJing,\'; Bell Opefaling Comparly Provision ofBn!Ja1/c(!c! S(!I-yic:(!,~; 1998

Bil:nniu' Review ofCompllu:r JI and ONA Sa{ef.,'IIard Requiremc:nu. 14 fCC Red 4289,4295 (1999).

~(I See Computer IT! Further Remand Proceedillg.~: Bell Compan)' Prm'[5ion of Enhanced Sel·vices. NoJjre of
Pmpo.rf.'d JlIlJf!muki.,,~. 10 FCC Red ~360, R362 &. n.5 (1995).

~l Set' Suparaf}ofl t4Co,yfS (~rR.Ilf!UlnlC!d Te/Qphollt? Su/,vicu!ro/1/ C()$l~ nfN()yjl'WtguIUllld AClillili~,r. Report tI1ld Ortier,

2 FCC Red 1298 (987), 011 rec.:on.,"2 FCC Red 6283 (1987). onfurtMr recon., 3 FCC Red 6701 (1988).
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VI. THE COMMISSION SHOULD EXTEND THE SUNSET DATE
FOR THE SECTION 272 STRUCTURAL, NON-DISCRIMINATION,

AND OTHER REHAVIORAL SAFEGUARDS GOVERNING ROC PARTICIPATION
IN THE IN-REGION, INTER-LATA INFORMATION SERVICES MARKET

1n light of the above, CIX and ITAA urge the Commi!'!'ilm to issue an order extending for

an additional two years the sunset date for the pro-competitive safeguards governing BOe

provision ofin-region inter-LATA information services contained in Sections 272(b),(c), (d) and

(g) ofthe Communications Act, 47 U.S.C. §272(b),(c). (d) & (g).~2

Grant of a two-year oxtcnsion is the be&t means to achieve Congress's goal of ensuring

that adequate safeguards are in place at the time the Boes enter the inter-l..ATA information

services market, while providing the Commission adequate opponunity to assess the competitive

effects of BOC entry into inter-LATA information services. rn effect, this approach gives effect

to the sunset regime established by Congress, while reflecting the fact that the advent of local

competition - and the accompanying BOC entry into the in-region inter-LATA market - has

taken substantially longer than Congress anticipated.

In addition to the requested extension. CIX and lTAA further urge the Commission to

initiate an inquiry, not later than August 8. 2001, to as'~S$ both me level of competition in the

intra-LATA telecommunications market and the impact that BOC entry has had on the currently

competitive information services market. This inqUiry will provide a foundation for the

Commission to detennine. prior to February 8, 2002, whether competition has developed to a

point at which the congressionally crafted structural and behavioral safeguards applicable to

BOC provision of in-region, inter-LATA infonnlltion service are no longer necessary.

• 2 Becausl: the nocs tack market power olll'!tide of their service rl:gions, CIX 3ndiTAA do not believe it is
neceS:'ll1ry fur the COlnmis:lion to cOlltinu~ 10 apply the Section 271 regime to BOe provision of out-ot:'region inter­
LATA infonnatioll services.
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The Commission plainly ha.~ legal authority to grant this request. Section 271 (t)(2) states

unambiguously that the Commission may extend the four-year sunset period applicable: to SOC

provision of inter-LATA infomlation services "by rule or order." Thus, while the Commission

may want to seek public comment, it need not initiate a rulernaking proceeding.43 Nor is the

Commission precluded from modifying the Section 272 regime - for example, by continuing to

apply it only to aoe provision of in-region inter-LATA information services. Section 272(f)(3)

makes clear that the Commission retains the full measure of its pre-existing authority "to

prescribe ssfeguarde; consistent with the public interest, convenience, and necessity."··

4J Sholljd the Commission determine that a Tulemaking proceeding is necessary. however, it should extend the
lIUlllic\ of S",ction 2'2(£)(2) until Neh time 310 thl! proc~eding has been completed.

+I 47 U.S.C. § 272(t)(3).
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VlI. CONCLUSION

For the foregoing reasons, the Commission should issue an order extending until

February 8. 2002 the swu.et dare of the structural, non-discrimination and other behavior.tl

competitive safeguards governing BOC provision of in-rlitgion, inter-LATA information services

contained in Sections 272(b), (c). (d) and (g). of the COmmunications Act.

Respectfully submitted.
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